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On October 26, 2009 the jury was unable to reach a verdict cS

crimes. CP 1351-53. With regard to the bench trial on Count IV, the

The notice of appeal was timely filed on July 12, 201 O 
1

CP 1413.

2. Facts

On November 12, 2004 Karltin Marcy, his cousin Earl Kenyon

Loggins for most of the evening. 5 08-13-09) p. 765, In. 15 to p. 771,

1 The body of the Notice of Appeat appears to contain a scrivener's error in that it I ists
the defendant as "Castro Garcia." However, in the caption the cause number and tile
name of the defendant correctly I ist this case. It appears that the form was copied over
from one used in another case as an incorrect Judge's name is also crossed out with the
correct name handwritten in.
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2 The line numbers are missing from this portion of the transcript as they stopped mid-
way through page 788.
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came in because the music was too loud. 2 RP (08-10-09) p. 263, In. 23-

0

11MMU=2

wounds, one to the chest and one to the right thigh. 3 RP (08-11-09) p.

The Medical Examiner, Dr. Howard, concluded that the cause of Mr.

the main artery, the aorta, and then continued towards his back and to the

17. These injuries would have resulted in substantial blood loss, the

collapse of a lung and the inability to get air in and out of the lungs

9 - Brief—Garland,doe



These injuries would result in a rapid death and were not medically

Dr. Howard, concluded that the manner of death was homicide,

M=11

3 RP (08-11-09) p. 357, In. 12-17. This is because there was no eviden(a

of close range fire, including visible residue, in either gunshot wound., 3

C. ARGUMENT,

L THE COURT PROPERLY ALLOWED THE

STATE TO IMPEACH THE DEFENDANT WITH

DEFENSE COUNSEL'SOPENING

STATEMENTS FROM THE PRIOR TRIALS.

a. The Prior Opening Statements Of Defense
Counsel Were Admissible.

1 0- Brief Gartand,doc
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statements to the jury.

Unfortunately, he [Garland] had a gun. He had a
gun. He should not have had a gun, but merely having a
gun does not make Ray guilty of Murder. It does not ma
him guilty of assault in the first degree. I
And he [Mr, Brock, the victim] started to take off his coat.
And that, of course is a manifestation of his intent to

engage in a physical fight. As he did that, he pulled out a
revolver, a revolver, And he pulled out the revolver and he
pointed it at Ray [Garland],

He [Garland] was confident that the gun that was pointed at
him by Earl Brock [the victim] would discharge and would
kill him. So he took out the gun that he had, and he shot

statements to the jury.

14- Brief—Garland.doe



he needed to use the gun, He needed to use the gun to act
in self-defense,

CP 1117, In, 14-18,

CP 1124, In. 2-9.

When he saw Mr. Brock reach in and pull out a revolver,
you can imagine what he thought. You can imagine a
young man out on his birthday facing the barrel of a gun.
He defended himself the only way he could.

CP 1125, ln. 22 to p. 1126, In. 1.

17MIKUMSCOMM
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A. Yes,

Q And both times Ms. Corey stated that you then took
out your own gun and shot Mr. Brock; isn't that
correct?

A. Yes, that's correct, she stated that.

16 - Brief Garland,doc



3 Section 4 of the rule is titled "Procedures Prior to Trial."
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Moreover, die defense argument for a distinction between

statements made in the current trial as opposed to prior trials is wholly

I rior statements and does not refer to statements made in trial or openinT

statements occur. It merely requires that they were made prior to the

1 Mon1 I W

the defense argument is deeply flawed. There is no legal basis for

11 114: if i iii 111JI!,

opposed to statements in the opening from prior trials, Nor does the case

18 - Brief—Garland.doc



law support such a distinction, since none of those cases involved opening

11 1 1 11
ioiii liq

the caselaw interpreting it support a distinction between opening

are not. Accordingly, the defense argument on this claim should be

C. The Claim That Defense Counsel Was

Asserting Contradictory Defenses Is Without
Merit.

In order to claim that State v. Williams controls this case, the

defenses, Br. App, 25ff. However, that claim is not supported by the

In Williams the court stated that, "while an attorney's statement

19- Brief' Gariland.doc



Williams, 79 Wn. App, at 29 (quoting McCormick on Evidence § 257 at

denial, [e]ntrapment," See Williams, 79 Wn, App. at 29.

MRM

the defendant had not committed the act charged. Williams, 79 Wn. App.

at 29. In asserting entrapment, defense counsel was claiming the

did commit the crime (but it was excused because he was induced to do

The statements in Williams came from the order for the omnibus

hearing, upon which they were written by defense counsel. As indicated

aware of defense counsel's statements, so they could not be attributed to

him in any case.

20- Brief—Garland,doc



impeached the defendant came from the opening statements in the

defendant's prior trials. Unlike the statement in an omnibus order, tis

function of those opening statements was not directed primarily at giving

opposing counsel notice such that the statements lacked the essential

character of an admission. Indeed, opening statements are directed

1 1 1̀111111  1  1111irlli:i

was not legally inconsistent, Nor were the opening statements from the

first trial. Rather, they were legally consistent, reasserting the defense of

12-14. The difference was that defense counsel's prior opening statements

and Garland's testimony were factually incompatible with the opening

statement and Garland's testimony in the third trial.

Factual incompatibility is precisely when it is proper to use the

counsel not the defendant. 27 RP (10-08 -09) P 3714, In. 17-25.

21 - Brief Garland,doc



Unlike statements at an omnibus hearing, they were not used to give

ME=

of the first two trials were not legally incompatible with the defense

asserted in the third trial, All were general denial/self-defense. Rather,

what was asserted was factual incompatibility, That is not what was

111111 1111111111 ill ii
I
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2. THE COURT DID NOT VIOLATE THE

APPEARANCE OF FAIRNESS DOCTRINE

WHEN IT REFUSED TO HEAR HIS MOTION TO

DISMISS UNTIL AFTER TRIAL WAS

CONCLUDED.

impartial judge," In re Swenson, 158 Wn. App. 812, 818, 244 P.3d 959

OMEM132MM=

Const., art. 1, § 22. "Impartial means the absence of actual or apparent

22- Brief Garland.doc
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I RP 07-29 & 30-09 p. 30, In. 22 to p. 31, In. 16-

Clearly the court's point in proceeding to trial with the case was

Particularly note the court's entries for 08-14-2009 (Ruling on Motions) and 09-02 -
2009 (Ruling Denying Review).

26- Brief Gar[and. doc



D. CONCLUSION.

The court properly permitted the State to impeach the defendant

Ill lid lim

lifibillillilild

The court did not abuse its discretion, nor did it violate the

appearance of fairness doctrine where it declined to consider the defense

27 - Brief G arl and.doe



direct review of the trial court's ruling.

Because the appeal is without merit, it should be denied.

It'll]

28- Brief—Garland.doc
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